STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
KATRI NA SHANNON,
Petitioner,
VS. Case No. 01-2079

THE BOALES GROUP, | NC.,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on August 23, 2001, in Pensacola, Florida, before the D vision
of Administrative Hearings, by its designated Adm nistrative Law
Judge, Di ane Cl eavi nger.

APPEARANCES

For Petitioner: Katrina Shannon, pro se
2805 East Strong Street
Pensacol a, Florida 32503

For Respondent: Deborah E. Frinmmel, Esquire
Jackson, Lewis, Schnitzler and Krupman
Post O fice Box 3389
Ol ando, Florida 32802-3389

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng are whet her
Respondent was the enpl oyer of Petitioner and whether Petitioner
was term nated from her enploynent with Respondent because of

her race.



PRELI M NARY STATEMENT

On Septenber 15, 2000, Petitioner, Katrina Shannon, filed a
Charge of Discrimnation with the Florida Comm ssion on Human
Rel ations (FCHR). The Charge of Discrimnation alleged that
Wor kf orce 2000 had term nated Petitioner based on her race. At
sonme point after the filing of the Charge of Discrimnation, the
Respondent, the Bow es G oup, Inc., was substituted for
Wor kforce 2000. It is unclear how this substitution occurred.
However, based on the representation of counsel, Wrkforce 2000
and the Bowl es G oup are the sanme entity and the Bowes Goup is
the I egal nane for the party to this action.

On February 23, 2001, Petitioner advised FCHR that nore
than 180 days had el apsed since she filed her Charge of
Di scrimnation, during which tinme FCHR had not conpleted its
investigation or entered a Notice of Determ nation in her case.
Petitioner further advised FCHR that she wi shed to wi thdraw her
Charge of Discrimnation and file a Petition for Relief to
proceed with an adm nistrative hearing in accordance with
Section 760.11(4)(b)8., Florida Statutes. Petitioner's request
was forwarded to the Division of Adm nistrative Hearings.

At the hearing, Petitioner testified in her own behalf,
presented the testinony of two other w tnesses and introduced
one exhibit. Respondent presented the testinony of three

wi t ness and offered seven exhibits into evidence.



After the hearing, Respondent filed a Proposed Recormended
Order on Cctober 5, 2001. Petitioner did not file a proposed
recommended order

FI NDI NGS OF FACT

1. Petitioner is an African-Anmerican fenale.

2. In Septenber 1996, Petitioner began her enploynent with
Herndon O | as a conveni ence store cashier. Wrkforce 2000,
al so known as the Bow es Goup, Inc., is a professional enployer
organi zation that provides adm nistrative services to business
owners including payroll processing, filing and payi ng taxes,
group benefits adm nistration, and assistance with regul atory
conpliance. Herndon G| utilized Wrkforce 2000 to provide
these adm nistrative services. At no tinme did the Bow es G oup
make any enpl oynent deci sions on behalf of Herndon G .
Li kewi se, at no tine did the Bow es G oup enploy Petitioner. In
fact, Herndon Ol made all decisions with regard to Petitioner's
enpl oynment and was the actual enployer of Petitioner.

3. Herndon Q| operates 68 conveni ence store |ocations and
12 fast food | ocations.

4. Pate Wens has been the President of Herndon O for
t he past six years.

5. Bruce Grahamwas the District Supervisor responsible
for operation of several Herndon G| convenience store |ocations

in the Pensacol a, Florida, area.



6. |In Septenber 1996, Petitioner was hired to work as a
part-tinme cashier at the Herndon Q| convenience store |ocation
on Pensacol a Boul evard in Pensacol a, Florida.

7. Petitioner was hired by |ocation manager, John Ml ette.

8. In 1996, during the first week of her enploynent,
Petitioner overheard an enpl oyee from anot her | ocation nake a
derogatory racial comment. The enpl oyee who nmade the conment
had no authority over her.

9. Petitioner did not conplain about the enpl oyee's
comrent and admtted the comment had nothing to do with her
clains in this case.

10. In January 1998, Petitioner was pronoted to the
posi tion of assistant nmanager.

11. Petitioner's pronotion to the position of assistant
manager was approved by Pate Wens.

12. In March 1999, a |ocation nanager position becane
avai |l abl e at Herndon G |'s Pensacol a Boul evard | ocati on.

13. Petitioner never requested a pronotion to the position
of location manager. However, it was known by the district
supervi sor that Petitioner was interested in the position. In
any event, Petitioner and Belinda K Otiz, a white enpl oyee,
were considered for the position of |ocation manager in March

1999.



14. Ms. Otiz was chosen for the pronotion to | ocation
manager at the Pensacol a Boul evard store. M. Otiz was chosen
because she had prior experience as a nanager and had good
skills to get along with enpl oyees, customers, and vendors.
Such communi cation and interaction skills are a legiti mte and
reasonabl e basis on which to nmake an enpl oynent decision. The
evi dence did not show that Ms. Otiz was less qualified than
Petitioner for the position of |ocation manager.

15. Bruce Graham nmade the decision to promote Ms. Otiz.
Pate Wens relied on M. G ahanms judgnent with regard to that
deci sion and approved the Otiz pronotion. Petitioner admtted
that Bruce Graham did not discrimnate agai nst her based on her
race.

16. Petitioner did not receive the pronotion in March 1999
because she needed to inprove her comrunication skills and
interaction with enpl oyees, custoners, and vendors. At the
time, Herndon Ol wanted Petitioner, who has a very serious and
reserved deneanor, to project a friendlier denmeanor towards
custonmers and vendors, in particular. Petitioner was told by
the district supervisor that if she inproved her conmuni cati on
skills and interaction, she would be pronoted to a | ocation

manager position when the next position becane avail abl e.



17. Petitioner transferred to the Herndon G| conveni ence
store located at Mbile H ghway in Pensacola, Florida, in March
1999.

18. In June 1999, Petitioner was pronoted to the position
of location manager at the Mbile H ghway conveni ence store.

19. Wth input fromthe district supervisor, Pate Wens
approved the decision to pronote Petitioner to the |ocation
manager position.

20. As a location nmanager, Petitioner was required to
control inventory at her conveni ence store location. It is the
manager's ultimte responsibility to track such inventory. To
acconplish inventory control, Herndon G| requires amounts
received to roughly bal ance wth amounts on-hand and anounts
sold. To track the inventory, daily counts of cigarettes and
weekly counts of beer and fast food should be done by the
| ocati on manager. Inventory shortages in general groceries are
not as controllable by inventory counts. Daily and weekly
inventory counts are required to be done by the | ocation manager
for any shortage or overage of $200.00 or nore in an inventory
category. These counts are essential to the | ocation nmanagers'
tracki ng and correcting inventory control problens.

21. Excessive inventory shortages in cigarettes, beer, and
fast food indicates that the | ocation manager is not doing the

required i nventory counts.



22. Sonetime after her pronotion, Petitioner went on
maternity |eave. Petitioner returned frommaternity |eave in
Decenber 1999 and continued as | ocation nmanager at the Mdbile
Hi ghway | ocati on.

23. In January 2000, Petitioner's location was $1,631.00
short in inventory.

24. Bruce Graham spoke with Petitioner regarding this
shortage and asked her to do her daily and weekly counts as
required.

25. Petitioner did not do her daily and weekly inventory
counts as requested.

26. In February 2000, Petitioner's |location was $1, 758. 00
short in inventory.

27. Bruce Gcahamtold the Petitioner once again to do her
daily and weekly inventory counts and that future inventory
shortages could result in term nation of her enploynent.

28. Petitioner admtted she did not do her daily and
weekly counts as requested in February 2000.

29. In March 2000, Petitioner's |ocation was $760.00 over
ininventory.

30. Petitioner admtted she did not do her daily and
weekly inventory counts in March 2000.

31. The inventory overage at Petitioner's location in

Mar ch 2000 i ndi cated mani pul ati on of the inventory figures.



Mani pul ati on of inventory figures could include wthholding
invoices to create the appearance of a nore favorable inventory
and often occurs at the end of the quarter when bonus

cal culations for the | ocation managers are conpleted. March
2000 was the end of the quarter for purposes of cal cul ating

| ocati on nmanager bonuses.

32. Petitioner denies that she ever withheld any invoices
in order to manipulate inventory. However, Genoa Brown, a
cashier who worked in Petitioner's location, testified that
Petitioner withheld two beer invoices during an inventory audit
at her location. M. Brown did not testify when the invoices
were withheld. M. Brown's testinony is nore credible on this
poi nt .

33. In April 2000, Petitioner's |ocation was $4, 984. 00
short in inventory.

34. Bruce Graham al |l owed Petitioner one week to go through
her invoices and recal culate the inventory to determ ne whether
a m stake had been nade.

35. Petitioner found mnor errors in the inventory results
for April 2000. However, even with correction of the m nor
errors, the April shortage still exceeded $4, 900. 00.

36. As aresult of Petitioner's failure to contro

inventory at her l|ocation and perform her weekly and daily



i nventory counts, her enploynment was term nated on April 14,
2000.

37. Wth input fromBruce G aham Pate Wens nade the
decision to term nate Petitioner's enploynent.

38. Petitioner believes Pate Weens di scri m nated agai nst
her based on her race because ot her Caucasi an enpl oyees were not
term nated for inventory shortages.

39. Petitioner clainms that Frances Rush, Ronnie Wnsl ow
and Elsie MIler are the Caucasi an enpl oyees who had simlar or
greater inventory shortages and were not term nated.

40. Petitioner testified she had no docunentary evi dence
that any of the subjects for conparison had i nventory shortages
simlar to hers. Petitioner admtted she has no personal
knowl edge of the specific amounts of the inventory shortages of
Ronnie Wnslow or Elsie MIler. Petitioner's w tness, John
Mal l ette, admtted he had no personal know edge of the specific
anounts of the inventory shortages of any of the alleged
subj ects of conparison. He believed the shortages were | arge
and, in sone instances, as large or larger than Petitioner's
shortages. Such belief is insufficient evidence on which to
base a finding of simlarity or lack of simlarity.

41. Frances Rush was a |l ocation manager at the Pensacol a
Boul evard | ocation fromJune 1999 until Novenber 2000.

42. Bruce Grahamwas Ms. Rush's inmmedi ate supervisor.



43. M. Rush was term nated in Novenber 2000 because of
inventory shortages in groceries at her store |ocation.

44. Ms. Rush's inventory shortages were | ess egregi ous
than Petitioner's because her shortages were in groceries and
grocery shortages are not as controllable by inventory count.
Addi tionally, Ms. Rush did her daily and weekly counts as
requi red. Moreover, Ms. Rush never had an inventory shortage as
high as the inventory shortage that resulted in Petitioner's
term nation.

45. Ronnie Wnslow was a | ocati on manager who was going to
be termnated for failure to control inventory.

46. There was no evidence showing M. Wnslow s inventory
control problenms were simlar to Petitioner's.

47. M. Wnslow requested and was pernmtted to remain with
the conpany as a part-tinme cashier

48. Petitioner never requested to remain with the conpany
in a lesser position at the tine of her termnation. Had
Petitioner so requested, Pate Wens woul d have al | owed
Petitioner to remain with the conpany in a | esser position.

49. Elsie MIler was a |l ocation manager who voluntarily
resigned in 1997.

50. An Enpl oyee Behavioral Notice issued to Ms. Mller,
and the only substantive evidence introduced on this point,

provi des that her inventory shortages, for which she was

10



di sci plined, ranged between approxi mately $350.00 to $1, 500. 00
Ms. MIler never had inventory shortages in the range of the
shortages that resulted in Petitioner's term nation.

51. Petitioner admtted she has no personal know edge of
the amounts of Ms. MIler's inventory shortages.

52. In July 1997, Ms. MIller was going to be term nated
for failure to control inventory. At Ms. MIller's request, she
was permtted to resign instead.

53. Petitioner never asked to resign instead of being
term nated. Had she so requested, Pate Wens woul d have
permtted Petitioner to resign instead of being term nated.

54. None of the above subjects of conparison cited by
Petitioner were conparable to Petitioner's situation. Al
either were or were going to be termnated for inventory
shortages. |In fact, eight out of nine Herndon Q| managers
termnated in the past two years as a result of inventory
shortages were Caucasi an.

55. There was no substantive evidence that Petitioner was
term nated because of her race. The clear evidence showed that
Petitioner's termnation resulted fromher failure to contro
inventory and do her inventory counts. Therefore, the Petition

for Relief should be di sm ssed.
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CONCLUSI ONS OF LAW

56. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. Section 120.57(1), Florida Statutes.

57. Under the provisions of Section 760.10, Florida
Statutes, it is an unlawful enploynment practice for an enpl oyer:
(1)(a) To discharge or refuse to hire any

i ndi vidual, or otherwise to discrimnate

agai nst any individual with respect to
conpensation, terns, conditions, or
privileges of enploynent because of such
i ndividual's race, color, religion, sex,
national origin, age, handicap, or narita
st at us.

58. The Florida Cvil R ghts Act of 1992, Section 760. 11,
Florida Statutes, provides that a charge of discrimnation nust
be filed within 365 days of the alleged violation, "nam ng the

enpl oyer, enpl oynent agency, |abor organization, or joint

| abor - managenent commttee responsible for the violation."

(enphasi s supplied)

59. FCHR and the Florida courts have determ ned that
federal discrimnation |aw should be used as gui dance when
construing provisions of Section 760.10, Florida Statutes. See

Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA

1994); Florida Departnent of Community Affairs v. Bryant, 586

So. 2d 1205 (Fla. 1st DCA 1991); Cooper v. Lakel and Regi onal

Medi cal Center, 16 FALR 567 (FCHR 1993).

12



60. The Suprene Court of the United States established in

McDonnel | - Dougl as Corporation v. Geen, 411 U S. 792 (1973), and

Texas Departnment of Community Affairs v. Burdine, 450 U.S. 248

(1981), the analysis to be used in cases alleging discrimnation
under Title VII such as the one at bar. This analysis was

reiterated and refined in St. Mary's Honor Center v. Hicks, 509

U S. 502 (1993).
61. Pursuant to this analysis, Petitioner has the burden

of establishing by a preponderance of the evidence a prina facie

case of unlawful discrimnation. |If a prinma facie case is

establ i shed, Respondent nust articulate sonme |egitimate,

non-di scrimnatory reason for its enploynent action. |If the
enpl oyer articul ates such a reason, the burden of proof then
shifts back to Petitioner to denonstrate that the offered reason
is merely a pretext for discrimnation. As the Suprene Court
stated in Hicks, before finding discrimnation, "[t]he fact
finder nust believe the Plaintiff's explanation of intentiona
discrimnation.”™ 509 U S. at 5109.

62. In Hicks, the Court stressed that even if the fact
fi nder does not believe the proffered reason given by the
enpl oyer, the burden at all tinmes remains with Petitioner to
denonstrate intentional discrimnation. 1d.

63. In order to establish a prima facie case, Petitioner

must establish that:

13



(a) She is a nenber of a protected group;
(b) She is qualified for the position;
(c) She was subject to an adverse

enpl oynent deci si on;

(d) She was treated |less favorably than
simlarly-situated persons outside the
protected cl ass; and

(e) There is a causal connection

between (a) and (c).

Canino v. EECC, 707 F.2d 468, 32 FEP Cases 139 (11th GCr. 1983);

Smith v. Georgia, 684 F.2d 729, 29 FEP Cases 1134 (11th G

1982); Lee v. Russell County Board of Education, 684 F.2d 769,

29 FEP Cases 1508 (11th Cr. 1982), appeal after remand, 744
F.2d 768, 36 FEP Cases 22 (11th Cir. 1984).

64. |If Petitioner fails to establish a prima facie case of

race discrimnation, judgnent nust be entered in favor of

Respondent. Bell v. Desoto Menorial Hospital, Inc., 842 F. Supp.

494 (MD. Fla. 1994).

65. As indicated earlier, if a prima facie case is

established, a presunption of discrinmnation arises and the
burden shifts to Respondent to advance a |legitimate,

non-di scrim natory reason for the action taken agai nst
Petitioner. However, Respondent does not have the ultinmate
burden of persuasion but nerely an internedi ate burden of
production. Once this non-discrimnatory reason is offered by
Respondent, the burden shifts back to Petitioner. Petitioner
nmust then denonstrate that the offered reason was nerely a

pretext for discrimnation.
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66. In the instant case, Petitioner alleges that she was
term nat ed because of racial discrimnation. Thus, Petitioner
must prove, by a preponderance of the evidence, that Respondent
acted with discrimnatory intent. Case |aw recognizes tw ways
in which Petitioner can establish intentional discrimnation.
First, discrimnatory intent can be established through the

presentation of direct evidence. See Early v. Chanpion

| nternati onal Corporation, 907 F.2d 1081 (11th GCir. 1990).

Second, in the absence of direct evidence of discrimnatory
intent, intentional discrimnation can be proven through the
i ntroduction of circunstantial evidence

67. In this case, Petitioner's race is African-Anerican
and as such, she belongs to a protected class. Petitioner was
term nated fromher job with Herndon G 1l. The term nation
constitutes an adverse enpl oynent action. However, the evidence
did not show that Petitioner was term nated because of her race.
Petitioner did not establish that simlarly situated non-
mnority enpl oyees were treated nore favorably.

68. The burden is on Petitioner and not on Respondent to
i ntroduce adm ssi bl e evidence that her conduct was simlar in
nature to ot her enpl oyees outside her protected classification
and that the other enpl oyees were treated nore favorably.

Jones v. Gerwens, 874 F.2d 1534, 1541 (11th Gr. 1989). In

order to establish that enpl oyees are simlarly situated,

15



Petitioner nmust show she and conparabl e enpl oyees are simlarly
situated in all respects, including dealing with the sane
supervi sor, having been subject to the sane standards and t hat
Petitioner engaged in approximately the sane conduct as the

ot her enployees. See G ay v. Russell Corporation, 681 So. 2d

310, 312, 313 (Fla. 1st DCA 1996); Jones 137 F.3d at 1311-13.
69. Petitioner alleges that three other enpl oyees were
simlarly situated and not term nated for excessive inventory
shortages. However, the evidence presented at hearing does not
show t hat these enpl oyees were simlarly situated. Therefore,

Petitioner has not established a prima facie case of race

di scrim nation.

70. Indeed, the evidence adduced during the hearing
establ i shed that Caucasi an managers with inventory contro
problens simlar to Petitioner's were also termnated. |In fact,
out of the nine nanagers term nated for inventory control
problenms for the relevant tine period, eight were Caucasi an.

71. Moreover, even if Petitioner provided sufficient proof

to establish a prina facie case of race discrimnation,

Respondent articulated a credible, non-discrimnatory basis for
Petitioner's term nation.

72. Finally, in this case, the evidence was clear that the
Bowl es G- oup, Inc., did not enploy Petitioner. Herndon Ol was

t he enpl oyer responsible for any enpl oynent decision regarding

16



Petitioner. Therefore, since the Respondent is not the enployer
responsible for Petitioner's termnation, the Petition for
Rel i ef shoul d be dism ssed.

RECOMVENDATI ON

Based upon the Findings of Fact and Concl usi ons of Law,
it is

RECOVMMENDED:

That the Florida Conmi ssion on Human Rel ations enter a
final order dismssing the Petition for Relief.

DONE AND ENTERED this 25th day of COctober, 2001, in

Tal | ahassee, Leon County, Flori da.

DI ANE CLEAVI NGER

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 25th day of Cctober, 2001.

COPI ES FURNI SHED

Azizi M Dixon, Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149
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Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

Kat ri na Shannon
2805 East Strong Street
Pensacol a, Florida 32503

Deborah E. Frimel, Esquire

Jackson, Lewis, Schnitzler and Krupman
Post O fice Box 3389

Ol ando, Florida 32802-3389

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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